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Agenda
1. Framework agreements
– different approaches in the EU Member
States and a bit about Denmark

2. Some views on estimates
•
•
•
•

C-216/17, Autorità, Case C-23/20,
Simonsen & Wehl
What is “estimated Value” and
“maximum Value”
Consequences!
Some perspectives on joint
procurement

3. Ongoing research projects in CPBs
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1. Framework agreements – different traditions and uses in
the Member States
•

The use vary a lot in the Member States – from the non-use to
being used for almost all types of purchases

•

Mandatory v. voluntary agreements

•

CPBs play a great role in some EU Member States such as, for
example, Denmark, Portugal, Italy, Finland and Sweden and
the tendency is gaining traction across different EU Member
States

•

Framework agreements are flexible
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1. The use of framework agreements in Denmark
•

More than 50 % of all EU procurements in Denmark are framework agreements - why?

•

Tradition
•

Including perhaps also what we call a framework agreement – In Denmark case law is
increasing on definition of framework agreements (see e.g. decision of October 7, 2020
Remondis A/S v. Hedensted Kommune)

•

Can be used for all types of purchases

•

Professionalisation (CPBs, joint procurement)

•

Flexibility and high discretion for contracting authorities
•

Allowed in Denmark: Parallel framework agreements, framework agreements as a call-off from
another framework agreement, mini-competition v. direct award – ojective criteria can be the
users need).
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1. EU Public Procurement in Denmark
• Around 2000 contract notices every year
• Around 70 complaints at the Complaints Board every year
• Tendencies: More joint procurement and purchases at CPBs as well as more focus on
suppliers responsibilities (exclusion grounds) and green and social procurement
• Proposal for changes in the Procurement Act 2022
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2. Some views on estimates
• C-216/17, Autorità, Case C-23/20, Simonsen & Wehl
•

Paragraph 61 “contracting authority that is an original party to the framework
agreement can make commitments on its own … only up to a certain quantity and
once that limit has been reached the agreement will no longer have any effect”

•

In most Member States, the practice before Autoritá was that a framework agreement
would not expire once the estimate of a framework agreement had been reached
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2. Questions
1. How precisely the individual contracting
authority’s needs (the estimated value) should
be stated
2. What is maximum value
3. Modification in a framework agrement
4. Consequences when the maximum value has
been reached
5. Implications for joint procurement
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Ad. 1) How to estimate?
• Public Procurement Directive Art.5(5) “ With regard to framework agreements and

dynamic purchasing systems, the value to be taken into consideration shall be
the maximum estimated value net of VAT of all the contracts envisaged for the
total term of the framework agreement or the dynamic purchasing system.”

C-23/20, Simonsen & Wehl, p. 58 “… a requirement to use best endeavours with
regard to the value and frequency of each of the subsequent contracts to be
awarded”.
• Best endeavours based on: previous purchases, the market and developments in
the market since the last purchase.
• The estimate should be a realistic estimate and should not be based on prices
from a single supplier, but the market price must be decisive
• Can refer to quantities and not the value
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Ad. 1) Need to estimate value(s) for each subcategory?
• No ! Simonsen & Weel (C-23/20) at paragraph 77.
• NB: The principle of transparency can potentially require the need for
estimated subcategories e.g. If shipping costs are high to one contracting
authority or similar
• Is it mandatory to sell beyond the estimate?
• Decision of 14 March 2019, in the arbitration case Mediq Danmark A/S v
SKI A/S
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Ad. 2) What is the maximum value?
• How much can the maximum value differ from the estimated value?
• Decision of 23 February 2022, Capio A/S v Region Midtjylland.
•

The Board found that an estimated value of 3600 units with a maximum value of 6000
units (as well as an estimated value of 2400 units versus a maximum value of 4000
units) fell within the discretion of the contracting authority and could be objectively
justified with reference to the fact that the health care area (particular with COVID-19
in mind) is dynamic and that the predictability therefore is limited.
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Ad. 2) Where should the maximum value be stated?
• The CJEU is not precise in Simonsen & Weel as to where the maximum
value must be stated
•

•

Paragraph 71 “… the indication of the maximum quantity or the maximum value of
the supplies under a framework agreement can appear in either the contract notice or
the tender specifications”,
Paragraph 74 “… the contract notice must indicate the estimated quantity and/or the
estimated value as well as a maximum quantity”.

• The Danish Complaints Board found in Simonsen & Weel that the
maximum value could be stated either in the contract notice or in the
procurement documents
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Ad. 3) Modifications
• The Danish Government argued in Simonsen & Weel that there should be
more room for creating changes in a framework agreement
• Modifications requires an agreement between the supplier and the
contracting authority
• While the rules on contract modification in relation to the estimated value
of the framework agreement can help in cases that could be considered
unforeseen circumstances, it is doubtful that they add much flexibility in
other cases
• Contract clauses?
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Ad. 4) Consequences

• What happens if purchasing beyond the maximum?
•

The framework agreement no longer have any effect and therefore direct award,
which means ineffectiveness of the purchase if the purchase is above the thresholds

• What if the procurement documents does not contain info on maximum?
•

In Simonsen & Weel the contract notice did not contain any information regarding
the estimated value of the framework agreement, and the Danish Complaints Board
concluded that the consequence of this was an annulment of the decision to enter
into the contract – in practise this means termination
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Ad. 5) Some views on estimates and the impacts on joint
procurement
• How to state an estimate on behalf of many other contracting authorities?
• Who is responsible in case the maximum is reached?
• NB. If the contracting authority is in doubt as to whether the maximum
value has been reached, it is possible to publish a VEAT notice, which may
protect against ineffectiveness of the contract (C-19/13, Fastweb)
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Many other questions – like:
• Light-regime?
• Defence and Utilities Directive?
• Dynamic Purchasing Systems?
• Works and services?
• What is next?
• Are the way some Member States operate framework agreements in fact
too flexible?
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Research projects on CPBs and framework agreements
•

CPB-Project
• ”Safeguarding competition and equal access to Central
Purchasing Bodies’ agreements”
• https://www.linkedin.com/company/the-ecp-projectsafeguarding-competition-and-equal-access-to-centralpurchasing-bodies’-agreements/?viewAsMember=true
•

Conference in Copenhagen: April 25-26, 2023

•

Green Public Procurement

•

”Public Procurement: a necessary tool for green transition”
(PROCUREGREEN)
• https://www.linkedin.com/company/procuregreen/?viewAsMembe
r=true
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Read more
Book: Centralising Public
Procurement- The approach of EU
Member States
https://www.eelgar.com/shop/gbp/centralisingpublic-procurement9781800370401.html
Article: The new Future for
Framework Agreements, Public
Procurement Law Review, issue 4,
2022.
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